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YERIFIED COMPLAINT OR IN THE ALTERNATIVE
PETITION TO REVOKE IN PART

COME NOW Entergy Arkansas, Inc (“EAT") and Cntergy Services. Inc. (“ESI”)
(collectively, “Entergy™) and file this Verified Complaint. under 49 U.S.C. §§ 10702, 10704, and
11701, seeking a determination {rom the Board that the continued enforcement of certain
provisions of a 1992 lease agreement between Defendant Union Pacilic Railroad Company
("UP™) and Decfendant, the Missouri & Northern Arkansas Railroad Company. Inc. (*"M&NA™)
constitutcs an unrcasonable practice. As demonstrated below, certain provisions of the lease
operatc as a “paper barrier” preventing M&NA from interchanging Entergy’s coal traffic with a

rail carrier other than UP. T'he continued enforcement of these provisions constitutes an



unrcasonable practice in violation of Title 49 and is otherwisc against the public interest and in
violation of public policy.

In the alternative, Entergy hereby petitions under 49 U.S.C. § 10502(d) that the
Board revoke, in part, the cxemption noticed in Missouri & Northern Arkansas R.R. — Lease,
Acquisition and Operation Exemption — Missouri Pacific R R and Burlington Northern R R ,
ICC Finance Docket No. 32187 (ICC served Dec 22, 1992). Specifically, Entergy requests that
the Board revoke the exemption to the extent that 11 permits UP to enforce the paper barrier
provisions of the lease restricting the interchange of Entergy’s traffic. Revocation of the
exemption to this extent is necessary because application of Title 49 is necessary 1o carry out the
transporiation policy sct forth in 49 U.S.C. § 10101.

Finally, and further in the alicrnative, Entergy requests that the Board find that the
subject lcase constitutes a pooling and/or traffic division arrangement as to which agency
authorization under Title 49 was not properly obtained. See 49 U.S.C. § 11322; see former 49
U.S.C. § 11342,

In support hercof, Entergy states as follows: :

l. Complainant EAI is a corporation organized under the laws of the State of
Arkansas, with 1ts principal place of business located at 425 West Capitol Avenue, Little Rock,
Arkansas 72201 EAI s a wholly owned subsidiary of Entergy Corporation, an investor-owned
public utility holding company organized and cxisting under the laws of Delaware and registered
pursuant to the Public Utility Holding Company Act of 1935. EAI produces, distributes and sells
clectric power at retail to approximately 667,000 residential, commercial, industrial and
agricultural customers located in 63 counties in Arkansas, and cngages in wholesale power

transactions as well.
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2. Complainant ESI is a wholly owned subsidiary of Entergy Corporation.
ES1 1s a corporation organized and existing under the laws of the State of Delaware, and having
its principal place of business at 639 Loyola Avenue, New Orleans, Louisiana 70113  ESI acts
as an agent for Entergy Corporation’s public utility operating subsidiaries, including EAI, and is
responsible for, among other things, acquiring fucl and related transportation for coal-fired
power plants operated by its electric utility affiliates.

3. EAI opcrates, mter ulia, a coal-fired power plant located ncar Newark,
Arkansas known as the Independence Steam Electric Station. The Independence Station was
designcd to burn low-sul fur southern Powder River Basin (“PRB™) coal In generating electric
power, EAl bumns approximately 6.5 million tons of coal annually at Independence. Since the
1983 commencement of operations at Independence, all PRB coal burned at the plant has been
delivered by railroad.

4, Defendant UP is a Delaware corporation with its principal place of
business localed at 1400 Douglas St., Omaha, Nebraska 68179. UP 1s a rail carmer subjcct to the
jurisdiction of the Board under Titlc 49

5. Defendant M&NA 1s a Kansas corporation with its corporate headquarters
at 5300 Broken Sound Blvd., NW, Boca Raton, Florida 33487, and a business address of 514 N.
Orner, Carthage, Missouri 64836. M&NA is a wholly owned subsidiary of RailAmerica, Inc., a
noncarrier holding company with forty-one (41) railroad operating subsidiarics. M&NA is a rail
carricr subject to the jurisdiction of the Board under Title 49.

6. BNSF Railway Company (“BNSF™) is a Delaware corporation with its

corporatc hcadquarters located at 2650 T.ou Menk Drive, Fort Worth, Texas 76161. BNSF is the
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corporate successor to Burlington Northern Railroad Company, which was a party to the notice
of exemption at 1ssue in Finance Docket No. 32187 insofar as that notice pertained to trackage
rights over two Burlington Northern lines in the State of Missouri.

1. On December 4, 1992, M&NA filed a notice of exemption invoking
authority to lease, acquire and operate from UP’s predecessor in interest, Missouri Pacific
Railroad Company (“Missouri Pacific™), 492.27 miles of rail line in the States of Arkansas,
Kansas. and Missouri, and to acquire 60.33 miles of incidental trackagc rights over Missouri
Pacific and Burlington Northern Railroad Company lincs in the States of Missouri and Arkansas
Missourt & Northern Arkansas R R - Lease, Acquisition and Operation Exemption — Missouri
Pacific R R. and Burlington Northern R.R., ICC Finance Docket No. 32187 (1CC served Dec. 22,
1992) (notice of exemption).

8. Concurrent with the liling of M&NA’s notice of exemption regarding the
lease of the Missour: Pacific lines, M&NA’s then-current parcnt company, RailTex, Inc.
(“RailTex™) filed a notice of exemption to continue in control of M&NA when the latter became
a rail carrier. See RailTex, Inc. — Continuance in Control Exemption — Missouri & Northern
Arkansas R.R., 1CC Finance Docket No. 32188 (1CC served Dec. 22. 1992) (notice of
continuance 1n control exemption). This filing was required because, at the time, RailTex
controlled ten other Class 111 railroads operating in thirteen states. Id.

9. On Dccember 11, 1992, M&NA and Missouri Pacific executed their lease
(the “UP/M&NA Leasc™). See Exhibit No. 1 hereto. Section 3.01 of the Lease provides, in part,
that ™. . . Lessee shall be entitled to full and exclusive use of the Leased Premises for the

operation of common carrier rail freight service, including the right to access and interchange
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traffic dircctly with all present and future railroads at Springfield, Joplin, Carthage, Lamar,
Aurora and Nevada, MO and Ft. Scott, KS.” UP/M&NA Lcase at § 3 01.

10.  The term of the lease is twenty years from the “Commencement Date” of
service. Approximatcly fiftecn years of the term are now expired. M&NA has an option to
extend the term of the lease three times for an extended term of up to twenty years for each
cxtension. See UP/M&NA Lease at § 2.02.

11.  Section 4.01 of the UP/M&NA Lcasc cstablishes a ““paper barrier” through
an annual rent schedule that varies with the percentage of annual traffic that M&NA interchanges
with carriers other than UP:

SECTION 4.01 — In consideration of this Lease, and
subject to the terms and provisions set forth herein, Lesscc agrees
to pay Lessor rent for the Leased Premises in the amount of Ninety
Million Dollars ($90,000,000) per year payable annually 1n
advance on the 1st day of March; PROVIDED, HOWTLVER, that
subject to the provisions of Section 4.02 hercof, for each lease year
that 95% or more of all traffic originating or terminating on the
Leased Premises 1s interchanged with Union Pacific Railroad
Company or Missouri Pacific Railroad Company and any affiliated
company, their successors and assigns, Lessor agrees that it will
waive or partially waive the rent for that particular year in
accordance with the schedule sct forth in Section 4.03. . ..

SECTION 4.03 - Upon request of Lessor, on or before the
1st day of February of each year following the commencement of
this Lease, Lessec shall submit a report, signed by an officer of
Lessee, certifying the amount and type of traffic onginating or
terminating on the Leased Premises during the prior calendar ycar,
the railroads (if any) with which all or portions of such traffic werc
intcrchanged, the volume of traific interchanged with each such
railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Year
shall be determined by reference to the percentage of the total
traffic (as described in Section 4.01, subject to the provisions of
Scction 4.02) that was interchanged with Lessor, subject to the
terms of Section 4.04, in accordance with the following schedule:
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PERC ENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-
CHANGED WITH LESSOR RENT DUE LESSOR

100 - 95% $ -0-
94 - 85% $10,000,000
84 -75% $20,000,000
74 - 65% $20,000,000
64 - 55% $30,000,000
54 - 45% $40,000,000
44 - 35% $50,000,000
34-25% $60,000,000
24-15% $70,000,000
14- 5% $80,000,000

0- 4% $90,000.000

12, Thesc rental amounts are subject to cscalation cach year in accordance
with the “Producer Price Index — Finished Goods (Reference Base 1982 = 100),” pursuant to
Scction 4.04 of the Lease. That scction adjusts the annual rent obligations based upon the annual
change 1n the PPI Index from December 1992 to the PPI Index figure for December of the then-
current year. As of December of 2007, the maximum annual rental amount under the Lease
stood at $114 million.'

13.  In addition to its restrictive provisions rcgarding rent, the UP/M&NA
Lease includes three other provisions that ensure that in the aggregate the Lease’s paper barriers
will serve to prevent interchange by M&NA of Entergy’s PRB coal traffic with any carrier other
than UP.

14.  First, the UP/M&NA Lease gives UP the right to prohibit M&NA from
serving the Independence Plant and to provide exclusive service itsclf, on seven days’ notice.

See Section 3.01 (“During the term hereof, Lessor shall not have the right to operate trains over

! The December 2007 PPI index level was 170.6. The index level had been 135.2 as of
December 1992 ($90 million x (170.6/135.2) = $1 14 million)
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the Leased Premises, except that Lessor may obtain trackage rights between Diaz Junction and
Independence, AR, after giving scven days® written notice to Lessee to serve, on an exclusive
basis, the Arkansas Power and Light Company (AP&L) plant located at Independence, AR.
cither at AP&L’s request or at Lessor’s sole discretion.”); see also Section 3.04 (“Lessor may
acquire the right to operate over the Leased Premises between milepost 259.05 at Diaz Junction
and milepost 270.00 ncar Independence to serve AP&L and, 1f this right is exercised, Lessee
shall no longer have the right to serve AP&L, and AP&L shall become a closed industry served
only by Lessor ) [In order to exercise 1ts right to provide exclusive trackage rights service to

. Independence, UP must pay $60,000 per ycar * Through these provisions, UP has unlimited
discretion to prevent M&NA from providing any service to Independence. thus further
reinforcing the strength of UP’s paper barrier.

15.  The sccond portion of the UP/M&NA Leasc that reinforces the paper
barrier relatcs to a restriction on the availability of trackage rights between Pleasant Hill and
Kansas City, Missouri. Under Section 5.05 of the Leasc, M&NA's use of these trackage rights —
which are necessary to interchange traffic with BNSF in Kansas City — arc limited 1o M&NA's
use lor interchanging traflic with UP. See Section 5.05 (“Lessor and Lessce shall execute
trackage rights agreements between Kansas City (Neff' Yard) and Pleasant Hill, MO and between
Diaz Junction and Newport. AR (Lessee over Lessor’s tracks) solely for the purpose of

interchange with Lessor.”). Again, this provision allows UP to prevent interchange between

2 There is a striking disparity between UP's obligation to pay $60,000 per ycar to M&NA
if UP elects to provide exclusive service to Independence and M&NA's obligation to pay rent of
up to $114,000,000 per year if 1t interchanges 96-100% of its traffic with a carrier other than UP.
For purposes of comparison, the maximum annual rental obligation is fifieen hundred (1,500)
times higher than UP’s potential trackage rights fee. The disparity between these figures remains
substantial even if adjusted for diversions of 95% or less of M&NA’s annual trafiic, or if
adjusted to reflect the short distance of the UP’s trackage nights to serve Independence.
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Mé&NA and BNSF or other carriers (e g . CP-DM&E) at Kansas City, and thus, reinforces the
paper barrier restriction on the Independence traffic.

16.  Finally, Section 15.01 of the UP/M&NA Leasc allows termination of the
Leasc itsclf if a court or other body determines that the rental provisions are unlawful or
otherwise improper. See Scction 15.01(f) (“This Lease may be terminated as follows: ... (f)
By Lessor or Lessee, by giving 30 days’ written notice to the other party, in the cvent a court or
other body determines that all or any of the provisions of Section IV arc unlawful or otherwise
unenforceable.™) This provision seeks to insulate UP from the risk that the other contract terms
designed to prevent any competitive rail service for the Independence Plant would be found to be
unlawful, a possibility that the drafters of the Lease obviously recognized as a significant
concern when preparing the agreement.

17.  Entcrgy first leamed that the terms of M&NA's lease with UP prevented
M&NA from transporting coa! that was rceeived in interchange from Burlington Northern
Railroad to the Indepcndence Station in approximately 1994 In the wake of the serious floods
that hit the Midwest in 1993, service from LP deteriorated badly and Entcrgy’s coal stockpiles
were dwindling. In an cffort 10 obtain some relicf from UP’s failure to transport nceded coal
volumecs to restore Entergy’s inventorics, Entergy approached M&NA about the possibility of
bringing in PRB coal that would be interchanged from Burlington Northern. Though an M&NA
representative initially expressed interest in this possibility, afler investigating the matter, he
reported that M&NA'’s agreements with UP would not permit M&NA to handle the
Independence traflic in interchange with Burlington Northern. Cntergy did not learn until later

about the details of UP’s stranglchold on its traffic.
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18.  Entergy also attempted to obtain M&NA's assistance during the UP
service crisis in 1997-1998. In late 1997, Entergy approached UP and sought UP’s agreement to
waive the restrictions on interchange 1n the UP/M&NA Lease. UP did not agree to do so

19.  UP currently provides rail scrvice to Entergy’s Independence Station (and
its White Blufl Station) under the terms of a confidential rail transportation contract. See Exhibit

No. 2 hercto (filed under scal). This contract is scheduled to expire on {_} and

obligates Entergy to tender { |

I . Entergy sceks to have the paper barriers in the UP/M&NA leasc st aside in
this proceeding in order to be able to pursue the possibility of PRB coal transportation service
from BNSF and M&NA in addition to UP in the interest of both competitive pricing and reliable
transportation service.

20.  Under the restrictions imposed by the paper barrier, Entergy receives
service for PRB coal deliveries to Independence via a circuitous routing that involves UP moving
loaded coal trains from the PRB through North Little Rock to Diaz Junction, Arkansas, then via
M&NA from Diaz Junction 1o the plant (a distance of approximatcly cight miles). M&NA
delivers empty coal trains [rom Independence back to UP at cither Diaz Junction or Kansas City,
Missouri. A diagram showing the routes over which Entergy’s loaded and empty trains move
between the PRB and the Independence Station is contained in Exhibit No. 3 hereto.

21. M&NA currently maintains interchanges with UP, BNSF (at Aurora, MO,

Springficld, MO, and Lamar, MO). and Kansas City Southern Railway Company (at Joplin,
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MO). In the absence of the paper barrier restrictions in the UP/M&NA Lease, coal
transportation service could be provided from the PRB to Independence via BNSF-M&NA with
an interchange between the carriers at cither Aurora, Missouri, or Kansas City, Missouri using
M&NA’s trackage rights over UP between Pleasant Hill and Kansas City, Missouri. The
handling of loaded coal trains over the M&NA line over either of these routes may require some
upgrading. Entergy is awarc of no rcason to belicve that there are any significant operational
impediments to bringing the line up to a condition suitable for handling its loaded coal trains.
22.  Although somewhat more circuitous than a BNSF-M&NA routing via
Kansas City, PRB coal transportation service also could be provided to Independence (in the
absence of the paper barrier restrictions) via BNSF-M&NA with an interchange between the
carricrs at Fort Scott, Kansas, which is an interchange point referenced in the UP/M&NA Leasc.
See UP/M&NA Lease at Section 3.01. Although Entergy undcrstands that M&NA has removed
some connecting track associated with its intcrchange with BNSF at Fort Scott, Kansas, upon
information and belief, this interchange track could be restored without significant difficulties.
23. By decision served October 30, 2007 jointly in STB Ex Parte No 575,
Review of Ral Access and Competition Issues - Renewed Petinion of Western Coal Traffic
League, and STB Ex Parte No. 575 (Sub-No. 1) Disclosure of Rail Interchange Commitmenis,
("Paper Barriers Decision”), the STB confirmed that it will consider complaints alleging that the
continued enforcement of a pre-existing paper barrier constitutes an unreasonable practice, and
that the STB will not allow the existence of the Railroad Industry Agreement (“RIA”) to act as
an impediment to such a complaint Ex Parte No. 575, Review of Rail Access und Competition

Issues — Renewed Petition of Western Coal Traffic League, at 15.
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24.  Moreover, the STB stated that it will consider the reasonableness of
interchange commitments on an individual, case-by-case basis, and that the factors that it will
consider in asscssing the reasonableness of a challenged paper barrier include, inter alia: (i) the
nature of the paper barrier 1tself (1 ¢ , whether the paper barricr amounts to a complete ban on
interchange); (ii) the duration of the paper barrier (i ¢ , whether 1t is subject to a sunset
provision); (1ii) the competitive conditions; and (iv) the effects of the paper barrier. /d.

25.  Therc is no sunset provision regarding any of the paper barrier restrictions
in the UP/M&NA Lease, and collectively, those provisions effectively operate as a ban on
interchange of coal traffic for the Independence Station betwecen M&NA and a rail carrier other
than UP.

26. On information and belief, UP has obtaned significant nct financial
benefits through the UP/M&NA Lecasc in the more than fifteen years since its inception, 1n the
form of cost reductions (e.g., reduced labor and maintenance expenses) that have exceeded the
amounts of the revenue divisions that UP has paid to M&NA in accordance with Section XXII of
the Lease

27.  UP has provided extremely poor service during a number of different time
periods over the term of the Leasc, including but not limited to, the time periods following the
1993 Midwest floods, UP’s Service Crisis in 1997 and 1998 after its merger with Southern

Pacific Transportation Company,’ and the time period following the May 2005 derailments that

3 Sev, e g , Supplemental Statement and Additional Request for Emergency Relief of
Entergy Services, Inc and Entergy Arkansas, Inc , filed December 1, 1997 in Ex Parte No. 575,
Raul Service in the Western United States and Scrvice Order No. 1518, Joint Petition for Service
Order.
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UP and BNSF experienced on their jointly owned line in Wyoming.? The existence of the
UP/M&NA paper bammer precluded Entergy from obtaining interline service from BNSF/M&NA
via a more efficient routing at times when UP’s service was very poor and Entergy was forced to
curtail coal-fired generation and incur major damages in the form of significantly higher costs for
gas-fired generation or purchased power.
COUNT I (Unreasonable Practice)

28.  Entergy hereby incorporates paragraphs 1-27 as if repeated in their
entirety

29.  Section IV of the UP/M&NA Lease (“Rent”) establishes an annual rent
payment sysiem that effectively operates as a ban on the interchange of Entergy’s Independence
traffic with other carriers and thus 1s subject to a higher level of scrutiny by the Board. See Paper
Barriers Decision at 15.

30. Section TV of the UCP/M&NA Lease continues effectively in perpetuity
(i.e , for the entirc term of the Lease which could be as long as eighty years) and thus is subject
to a higher level of scrutiny by the Board. See Paper Barriers Decision at 15.

31.  The continued enforcement of the annual rental amounts set forth in
Section 4.03, as adjusted, is unreasonable in light of: (i) the fact that UP alrcady has obtained
significant net financial benefits in the form of cost reductions that exceeded the amount of

revenue divisions through the first fifteen years of the term of the Lecase; and (ii) the fact that UP

* Entergy is currently involved in litigation in Union Pacific R R v Entergy Arkansas,
Inc. and Entergy Services, Inc , Case No, CV 2006-2711 in the Circuit Court of Pulaski County,
Arkansas, with respect to events following the derailments that occurred in May, 2005 on the
Joint Line m the PRB,
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has enjoyed the benefit of monopoly rates for service in conjunction with M&NA during the
course of those fifteen years.

32.  The continued cnforcement of these rental amounts also 1s unreasonable in
relation to the amount of any contribution that would be lost {or could be lost)'by UP as the
result of being forced to price its rail transportation services to mecet a competitive rate offering
{rom another long-haul carrier. Stated differently, the annual rental amounts in Section 4.03 that
would be applicable in the event of a diversion of some or all of the Independence traffic are
unrcasonable in relation to the difference between the revenues that would be associated with:
(i) 2 monopoly UP rate offering for service to Independence, and (ii) a UP rate offering for
service to Independence in the absence of the paper barrier restrictions.

33.  The existence of the UP/M&NA paper barmer precluded Entergy from
obtaining interline service from BNSF/M&NA using a routing that is more favorable than the
UP/M&NA routing at times when UP was experiencing service difficulties. UP"s service
failures have had a significantly adverse cffcct upon Entergy and its customers. Consequently,
the cnforcement of the UP/M&NA paper barrier has had an adverse impact — and will continue
to have an adverse impact — on Entergy’s ability to obtain adequate and reliable coal
transportation service to Independence

34.  The continued enforcement of Section IV of the UP/M&NA Leasc, which
cstablishes a paper barrier restriction to intcrchange, is contrary to the public intercst because it 1s
unduly restrictive and unwarranted under the circumstances. Since the harm associated with
Section [V exceeds any benelit that 1t may have, the continued enforcement of this Scction is

contrary to the public interest and constitutes an unrcasonable practice in violation of 49 U.S.C. §

10702.
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COUNT II (Unreasonable Practice)

(¥L
Lh

Entergy hereby incorporatcs paragraphs 1-34 as if repeated in their
entirety.

36. Sections III, V, and XV ol the UP/M&NA Lcasc cach operate to reinforce
the paper barrier established through the rental provision of that agrecment. Specifically, Section
I1I gives UP the right to provide exclusive scrvice via trackage nights 1o Independence on seven
days’ notice. Section V limits M&NA's usc of trackage rights over UP’s line betwcen Pleasant
Hill and Kansas City, Missouri to service provided in interchange with LP. Finally, Section XV
provides for termination of the Lease 1f a court or other body determines that the rental
provisions are unlawful or otherwise improper.

37.  Scction III of the UP/M&NA Lease operates as a complete ban on
interchange, if invoked by UP, and continues in perpetuity. This provision is therefore subject to
higher scrutiny by the Board. See Paper Barricrs Decision at 15.

38,  Section Il of the UP/M&NA Lecasc is unreasonable and contrary 1o the
public interest becausc it allows UP to perpetuate its control over the Independence Station
through the cxercise of exclusive trackage rights.

39.  Section V of the UP/M&NA Lease operates as a complete ban on
mterchange at Kansas City, Missour, and continues in perpetuity This provision is therefore
subject to higher scrutiny by the Board. See Paper Barriers Decision at 15.

40.  Section V of thc UP/M&NA Lease is unreasonable and contrary to the
public interest because 1t allows UP to perpetuate its control over Entergy’s traffic by hmiting

M&NA’s access Lo carriers other than UP.

-14 -



41. Section XV of the UP/M&NA Lease operates as a complete ban on
interchange, if invoked by UP, and continues in perpetuity. This provision is therefore subject to
higher scrutiny by the Board. See Paper Barricrs Decision at 15,

42, Section XV of the UP/M&NA Lease is unrcasonablc and contrary to the
public interest because it allows UP to perpetuate its control over Entergy’s traffic by termimating
the Lease in the event that the rental provision is found to be improper.

43.  The continued cnforcement of Sections IT1, V., and XV —to the extent that
they allow UP to perpetuate the effect of its paper barricrs — is contrary to the public interest and
constitutes an unrcasonable practice in violation of 49 U.S.C. § 10702.

COUNT 111 (Petition to Revoke in Part)

44,  Entergy hereby incorporates paragraphs 1-27 as if repcated in their
entirety.

45.  Under 49 U.S.C. § 10502(d), the Board may revoke an exemption, to the
extent it specifies, when it finds that application in whole or in part of a provision of Title 49 to
the subject transaction 1s necessary to can.'y out the transportation policy set forth in 49 U.S.C. §
10101.

46. The national rail transportation policy set forth in 49 U.S.C. § 10101 states
that it is the policy of the United States Government: *“(1) to allow, to the maximum extent
possible, competition and the demand for services to cstablish reasonable rates for transportation

l.“ (17
?

by rail;” “{4) to ensure the development and continuation of a sound rail transportation system

with effective competition among rail carriers and with other modes, to meet the needs of the
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public and the national defense;” and “(12) . . . to avoid undue concentrations of market power . .

47.  The paper barrier restrictions set forth in the UP/M&NA Tease operate o
restrict competition unreasonably and to concentrate market power over Entergy’s Independence
traffic in the hands of a single carner, in violation of the national rail transportation policy.

48.  The Board should revoke the exemption noticed by M&NA to the extent
that it authorized the imposition of the paper barrier restrictions set forth in the UP/M&NA
Lease.

COUNT IV (Pooling and/or Traffic Division Arrangement)

49.  Entergy hereby incorporates paragraphs 1-27 as if repeated in their
cntirety.

50. Under 49 U.S.C. § 11322, arail carrier providing transportation subject to
the jurisdiction of the Board may not agree or combine with another carrier subject to the
junsdiction of the Board to pool or divide traffic or services or any part of their earnings without
the approval of the Board under Scction 11322 or Section 11323 of Title 49.

51.  The Board may approve and authorize such an agrcement if the subject rail
carriers assent to the pooling or division and if the Board finds that a pooling or division of
traflic, services, or carnings: (1) will be 1n the interest of better service to the public or of
economy of operation; and (2) will not unreasonably restrain competition. 49 U.S.C. § 11322(a).

52. At the time of the execution of the UP/M&NA Lease, former 49 U.S.C. §
11342 imposced the same restriction upon rail carriers subject to the jurisdiction of the Board.

See former 49 U.S.C. § 11342 (A common carrier providing transportation subject to the
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jurisdiction of the [ICC] may not agree or combine with another of those carricrs to pool or
divide traftic or services or any part of their earnings without the approval of the Commission
under this section or sections 11124 or 11125 of this title.”).

53. The UP/M&NA Lcasc operatcs as a pooling and/or trafTic division
agreement subject 10 the restriction of Section 11322 and former Section 11324, Sec,e g,
Chicago & N W Ry. v Peoria & P.U Ry, 319.F .2d 117 {7th Cir. 1963).

54. Upon information and belief, the partics to thc UP/M&NA Lease neither
sought nor obtaincd approval lor the UP/M&NA Lease under Section 11322 or former Scction
11324,

55.  Under 49 U.S.C. § 11322(b), the Board may impose conditions governing
the pooling or division of traffic or scrvices and may approve and authorize payment of a
reasonable consideration between the rail carriers.

56.  The paper barrier provisions of the UP/M&NA L.case render that
agreement contrary to the public interest and unreasonably restrain competition, in violation of

49 U.S.C. § 11322,

WHEREFORE, Entergy requests that the Board: (1) institute a procecding to
address the 1ssues raised by this Complaint; (2) enter an order finding that the continued
enforcement of Sections 4.01, 4.03, 3.01, 3 04, 5.05, and 15.01 of the UP/M&NA Lease
collectively constitutes an unreasonable and unlawful practice and direct the Defendants that
such provisions shall not be enforced or given eflect to limit or prevent M&NA from receiving
coal traffic from BNSF and transporting it over the leased lines to the Independence Station; or.

in the alternative (3) revoke the exemption in Finance Docket No. 32187 to the cxtent necessary
-17-



to prevent continued enforcement of Scctions 4.01. 4.03, 3.01. 3.04, 5.05, and 15.01: or, in the

altcrnative, (4) find that the UP/M&NA T.ease constitutes a pooling and/or traffic division

agrecment for which authorization was not properly obtained and condition any approval of that

agreement under 49 U.S.C. § 11322 to prevent continuing enforcement of the various paper

barricr provisions; and (5) take such other actions as may be reasonable and necessary.

OF COUNSEL:

Slover & Loftus

1224 Scventeenth St., N.W.

Washington, D.C 20036
(202) 347-7170

Dated: February 19, 2008

-18-

Respectlully submitied,

ENTERGY ARKANSAS, INC. and
ENTERGY SERVICES, INC.

O.H. Storcy

Cory R. Cahn

P O Box 551

Little Rock, AR 72203 /

C. Michael Loflus a ﬂ %
Frank J. Pergolizzi

Andrew B. Kolesar 1

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Attorneys & Practitioners



VERIFICATION

STATE OF TEXAS )
) ss:
COUNTY OF MONTGOMERY )
William Mohl, being duly sworn, deposes and says that he is the Vice President —
System Planning & Operations of Entergy Services, Inc.; that has read the foregoing “Verified
Complaint or in the Alternatlive Petition to Revoke in Part,™ and knows the contents thereof; and

that the same are truc as stated, cxcept as to those statemenis made on information and belict,

and as to those, that he believes them to be true.

William Mohl, Vice President
System Planning & Operations
Entergy Services, Inc

Subscribed and sworn to before me o . SHERRY L. STEPHENS
ttus /5% day of FEERIAY, 2008, ﬁ;i., oy P, S o s
Septamber 14, 2011

Notary Publfc Tor the State of Texas

My Commission expires ?/, Y/’ /




CERTIFICATE OF SERVICE

I hereby certify that I have this 19th day of February, 2008, scrved copies of the

forcgoing on the Chicf Legal Officers of each of the Defendants, and the General Manager of

M&NA, and the Chief Legal Officer of BNSF Railway Company by ovcrnight couner as

follows:

J. Michacl Hemmer, Esq. (CONFIDENTIAL VERSION)
Sr V.P. Law & General Counsel

Union Pacific Railroad Company

Union Pacific Center

1400 Douglas Street

Omaha, NE 68179

Scott G. Williams, Esq. (REDACTED VERSION)
Sr. Vice President and General Counsel
RailAmerica, Inc.

5300 Broken Sound Blvd., NW

Boca Raton, Florida 33487

Mr. Thomas Gibson (REDACTED VERSION)
General Manager

Missouri & Northern Arkansas Railroad Company
514 N. Omer

Carthage, MO 64836

Roger Nober, Esq. (REDACTED VERSION)
Executive Vice President Law & Secretary
BNSF Railway Company

2650 L.ou Menk Dnive

Fort Worth. TX 76161

LU oK. o

Andrew B. Kolesar III
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LEASE AGREEMENT

. THIE LEASE AGREEMERT, dated as of the //F4 day of
Loogn s~ . 1992, by ane betwsen KISSOURT PACIFIC RAILROAD
COMPARY, a Delaware carporation ("Lessor™) and MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY, INC., & Kansas corporation (“Lessee").
RECITALS ¢

| ¥ Lassee intends to lease cartain lines of
railroad in the States of Arkansas, Missouri and Kansas
from n-u.cr as follows: the Carthags Branch from
Rilepost 643.13 near Pleasant Hill, MO, to milepost 415.0
at Bargman, AR, and from milepost 313.0 at Guion, AR, to
silepost 259.08 near Diaz Junction, AR, a total distance
of 202.08 miles; the Clinton Branch from milepost 262.6
near North Clinton, MO, to milepost 340.5 near Griffith,
K5, a distance of 78.3 wmiles (there is a 1.4 mile
egquation batween mileposts 272 and 273); the Webb City
Rranch from milepost 527.54 near Carthage, MO, tao
milepest 544.66 near Japlin, MO, a distance of 16.72
miles; the Atlas Branch from milepost 0.07 near Webd
City, MO, to milapoat 6.43 near Atlas, MO, a distance of
€.36 miles and the Wallis Spur from milepost 506.59 near
Wallis, MO, to milepost S512.40 near Springfield, MO, a
distance af 5.81 miles, including 0.l1l]1 miles of rights
over Burlington Northern Railroad Company trackage as
indicated below. By way of .the-  assignment document
referencad in Section 14.07, the Lessor also will assign

‘ to Lessea, LesBor's trackage rights over 0.1l miles of

1
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Burlington Northern Railroad Company {(hereinafter "BN“)
trackage in Hpringfield, Migsourxri and over BR trackage
from chaining lt;tion 14187407 near Aurora, MO, to
chaining station 10637+059+2354 feer near Springfisld, MO,
as set forth in that separate agraement batwean Lessor
and dated July 8, 1370. The forsgoing trackage shall
ba rafarred to harsinafter as “"Lsased Pramigas®.

2. The parties desirs to enter into this Lease
Agreemant to met forth the terms and conditions for the

use, managsment and opsration of the Leased Premises
deacribed above.

AGREEMERT
NOW, THEREFORE, in consideration of the foregoing and
other good and valuable consideration, intending to be legally
bound, the parties do haraby agree as follows:
SECTION I

SEC'J.‘ION 1.01 == Lessor doas hareby lease to Lessea and Lesses
does hersby lease from Lessor the lLeased Premises described in the
Recitals above and the property described in Section 1.02.

SECTIOR 1.02 -- The Leased Prenises shall includs, without
lizmication, right-of-way, tracks, rails, ties, ballast, other track
materials, switches, crossings, bridges, culverts, buildings,
crossing warning devices and any and all improvements or fixtures
affixed to the right-of-way as indicated on Exhibit A hereto
attached, but excluding <cadic and wmicrowave cosmmunications
structures and squipmeant And any and all items .ﬂ! personal property
not owned by Lassor or not affixed to the land, incliuding, without

2
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iimitation, railroad zrolling stock, locomotives, equipment,
machinery, tools, inventories, azaterials and supplies. Within
thirty (30) days after the Commencement Date (which is defined in
Section 2.01), Lessor shall rsmove all its personal property from
the Leassd Fremises. JItams not 30 rsmoved shall be deaned included
in the Leased Premises. Lassee expressly acknowledgas that Lassor
has previously leased and/or licensed portions of the lLeased
Premises. This lease is made subject to those leases and
licenseas. T¢ the extent that there exists, on the lLeaned
Premises, proparty ownad by such prior lessees or licensess, that
property say remain on the leased Premises to the extent parmitted
by the tarms of the lease or license undsr which it was placed on
the Leased Premises.

SECTION 1.03 -=- Lesset shall take ths Lasased Premises in an
“AS IS, WHERE IS" condition and without any express or implied
warranties, including bdut not limited to any wvarranties of
wmerchantability and subject to: (a) ron:n.tinnu- or axcaptions of
record of minerals or mineral rights, including but not limited to
all coal, oil, gas, capinghead gasoline and minerals of any nature
and charactar whatsoaver underlying ths Lesased Pramizes together
with the sole, exclusive and perpetual right to explaore for,
remove, and dispose of said minerals by any means or msthods
suitable to Lessor, (b) all eassmants, public utility easements and
rights-of-way, howsoever created, for crossings, pipalines,
wirelines, fiber optic facilities, roads, stresets, highways and
other legal purposes; (c) existing and future building zoning,
subdivision and other applicable federal, state, county, municipal
" and local laws, ordinances and regulations; (d) encroachments or
3
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other conditions that may be revaaled by a survey, title search or
inspection of the property; (e) all existing ways, salleys,
privileges, rights, appurtenances and servitudes, howsoever
created; (£} any liens of mortgage or desds of trust oncumbering
said property; (¢) the Leasor's exclusive right to grant any and
all easements, leasss, licensas or rights of occupancy ia, on,
undexr, through, above, across or along the Leased Pramises, or any
portion thereof, for thes purpose of constraction, installation,
oparation, use, mAlntenance, repair, replacemsnt, relocation and
reconstruction of any fider optic facilitiex, signboards or coal
slurry pipeline PROVIDED, MOWEVER, that the exercise of these
rights shall not materially interfers with lessss's railroad
oparations, and that the entry onto the Lesased Premises by Leasor
or an authorized third party -in order to accomplish the foregoing
purposss shall ba upon prior written notice to lesses, which notice
shall include a reasonably detailed explanation of the acts to be
taken or work to ba performed; and (h) the right, Iinterests,
contracts, agreemsnts, lsases, licenses and eassments (which are
hereinafter referzed to as "Leasor Agroements” or “Lessee
Agreemgnts” as defined in Sectiona 14,01 and 14.03) and any
Supplemental Agreements or Amendments thersto which are or bescome
affective an ar prior to the Commencement Date hareaf. The Lassae
Agreemants to be assighed to Lessee are identified in the attached
Exhibit B.

SECTION 1.04 ~- Lessor agrees that it will, so long as lassee
is not in default under the terms and provisions of this Lease,
indemnify and hold Lessee harmiess froz and against any quea.'
losses and losaes of reasonably anticipated net income from “its

4
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opuration of the Leased Premisas (discountesd to present value)
resulting from any foreclosure of any mOrtgage on any segment of
the Leased Premiges or rssulting fyrom any actions by any mortgage
holder which adversely affects lassee's use and operation of any
seguent({s) of the Leased Premises.

SECTION I3
LEASE TERM

SECTION 2.01 —= Unless this Agreament 18 terminated earlier in
accordance with Saction XV, Lessss shall have and hold the Leased
Preaises unto itself, its successors and assigns, for a term of
twanty (20) years beginning on the Commancemant Date. The
Commencement Date shall be five (5] days after Lassor has notified
Lesses in writing that Lessor has satiafactory evidence of
compliance with the conditions precedent provided in Section V
unless such notice period is waived by mutual agresement.

SECTION 2.02 -- Subject to Leasor's poasible reacguisition of
the Lesased Premises pursuant to this Agresment, Lessee shall have
the right to extend the term of this Lease three (3) times for an
extended term of up to twenty (20) yesars for esach extension.
Lessee shall notify Lessor of any elaction to extand the term
hersof by giving Lassor not more than 12 months, but not less than
6 months’' written notice prior to the expiration of the then
currant lease tezrm.

SECTION 2.03 -- 1f, subject to the right of Lessor to evict oy
ramove Lessee from the Leased Premises by all available legal
means, Lessee holds cver snd remains in possession of the Leassd
Premises following expiration of the then current term, original or

extended, or following an early termination of this Lease pursuant

5
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to Sectien XV, such holding over will cresate a month-to-month
tanancy only. During any such hold over periocd, lLassee agrees to
pay to Lessor as Ient, a4 sum sgqual to one-twelfth (1/12th) of the
Annual Rental, as adjusted pursuant to Section 4.04, requirad
purzuant to the first sentence of Bection 4.01 without, however,
any raduction pursuant to the schedule set forth in Section 4.03.
Such wmonthly payments shall be due sach month on the same day of
the month as the Anniversary Date of this Lsase. Any profits or
losses from Lessee's operations gduring any holdover period shall
enurs and accrue to the Lessea.

SECTION IXIX
RATL SERVICE

SECTION 3,01 -- Beginning on the Commencamsent Date and
throughout the term of this lLease, lLessee shall be sntitled to full
and exclusive use aof the lLeased Premises for the oparation of
common carrier rail freight service, including the right to acceas
and iaterchange traffic dirsctly with all presant and futura
railroads at Springfield, Joplin, Carthage, Lamar, Aunrora and
Revada, M0 and Ft. Ecott, RE. During the tars harecof, lessor shall
not have the right to operate trains over the Leased Premises,
except that Lessor may ohtain trackage rights between Diaz Junction
and Independence, AR, aftar giving seven days’ written notice to
Lassea to serve, on an exclusive basis, the Arkansas Power and
Light Company (AP&L) plant located at Independence, AR, either at
APEL's request or &t Lessor's sole discration. Lessor wvould pay
Lessee $60,000 per yeoar for these rights if they are obtained.
Lessor shall not grant trackage rights to any third party. Except

for the Southeast Xansas Railroad opesration batween Nassau Junction
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and Nevada, MO, Lessor further warrants that as cf the date of this
Lease, there is no octhar freight rail carrier to which Lessor has
grantad rights to use tha Lesased Premises other than pursuant to
joint facility agreemsnts or arrangements that are superior to
-.those granted hersin to Lesses. During the term hereaf, Lessee
shall not gzrant to any third party the right to opesrate over tha
Leassd Premises, nor shall it enter into any commercial or other
agreamant to move the traffic of any third party over the Lsased
Premines without the prior written consent of lessor. During the
tern hersof, Leassee shall not usse the Leased FPremises for any
purpose other than for rail freight service, or with prior consent
of lasmor, rail passengar service.

SECTION 3.02 -- During the tamm of this Leass, Lessee will not
suspand or discontinue its oparation as a common carrier by rail
aver all or any part of the lLeasad Premises without first applying
for anc obtaining from the ICC, and any other regulatory agsncy
with jurisdiction, any necassary csrtificate of public conveniance
and necessity or other approvals or exemptions from regulation for
such discontinuance of opesrations over the Lsased Premisen;
PROVIDED, HOWEVER, that Lessee Wwill notr seek such regulatory
authority, or if no regulatory authority is needed, take any action
to suspend or discontinue its operations on tha Lessed Pramises,
without firat giving Lessor sixty (60) days’' notice of lLessee's
intent to do so.

SECTION 3.03 -~ Upon suspansion or discontinuance of Lessee's
operationE as a rail carrisr of fraight over all or any part of the
Leased Premises during the term or any extended term hereof, for
reasons other than events of force majeurs or a lawful embarge,

7
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vhether or not pursuant to necessary and proper regulatory
authority as required by Section 3.02 of this Section I, Lessee
will promptly relinguish to Lesmaor possession of the Leased
Premises and this Lease Agresment will terminate as provided by
Bection XV of this Leass; PROVIDED, HOWEVER, any discontinuance of
servics or abandonment of any portion(s) of the Lsassd Premises
which are inconsequantial to rail freight servics ovar the Lsased
Premises generally will be permitted and will not result in a
termination of this Lease or require relinquishment of possession
of the Leasad Fremiges by Lesses.

SECTION 3.04 ~— Lassor may acquire the right to operate over
the Leased Premises batweaen milepost 259.05 at Diaz Junction and
milepost 270.00 neaxr Indepsndance to serve APEL and, if this right
ip exercised, lLesssees shal) no longsr have the right to servs APLL,
and APSL shall become a closed industry sexrved only by Lessor.
This right shall ba acquired effective seven days after Lessea's
receipt of Lessar's written notice to Leasee that Lessor desires to
begin eparation over such trackage.

SECTION 1V
RENT

SECTIOR 4.01 ~- In conaideration of this Lease, and subject to
the terms and provisions set forth hersein, Lesses agrees to pay
Lessor rent for the Leased Premises in the amount of Ninety Million
Dollars ($90,000,000) per year payable annually in advance on the
1st day of Marxrch; PROVIDED, HOWEVER, that subject to the provisions
of Section 4.02 hareaf, for sach laase year that 95% or mores of all
traffic originating or terminating on the Leased Premises i»
interchangad with Union Pacific Railroad Company or Wissouri



O O

Pacific Railroad Company and any affliliated company, ¢their
successors and assigns, Lessor agreas that it will waive or
parctially waive the rsnt for that particular year in accordance
with the schedule set forth in Section 4.03. The 95% level must be
achisvad sepsxately and simultansously on the Pleasant Hill-Bergman
{including connecting branches} and Guion~Diaz Junction segments.

SECTION 4.02 -- The following tratfic shall not be counted in
calculating either total traffic or the percentage of traffic in
Section 4.03: (&) Industries opsn to rsciprocal switching at Ft.
Scott, K8; Lamar, MO; Joplin, MO; Carthaga, MO; Aurora, MO; and
Springtield, MO &s shown in Exhibit C, and (D) traffic that is
lopcal to Lasses, 1.6., tTALfic which hoth originates and terminates
at stations on the Lasased Fremises or at the stations served by
Lexses purstuant to the Line Szle Contract batwaan Lassor and Lassee
wiich is being executsd by the parties concurrently with this
Agresenant, and not involving line haul movemant by any railroad
. other than Lessea. Lassor will consider further excaptions to this
section on a case by case Daxis.

SECTIOR 4.03 -- Upon request of Lassor, on or before the lst
day of February of sach ysar following the commencemant of this
Leass, lLesses shall submit a report, signed by an officer of
lesses, certifying the amount and typs of traffic originating or
um.tn-a:.l.ng on the Leased Premises during the prior calendar year,
the railroads (i{f any) with which all or portions of such traffic
were interchanged, the volume of tratffic intarchanged with each
such rajilroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Yea:-
shall be determined by reference to tha percasntage of the total

9
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traffic (as dascribed in Section 4.0, subject to the provisions of
Section 4.02) that was interchanged with lLessasor, subject to the
, tarms of Section 4.04, in accordance with the following schedule:

PERCENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-

CHANGED WITH LEESOR RENT DUE LESSOR

100 - 95% $ -0-

94 - 658 $10,000,000
84 - T5% $20,000,000
74 -~ 630 $20,000,000
64 - 35% $30,000,000
3¢ - 45% $40,000,000
44 - 3I5% $50,000,000
3¢ - 25% $60,000,000
24 - 15% $70,000,000
1; - 5% $80,000,000

Lesses shall pay to Lessor all rent detazmined to be
payabls pursuant to this Section 4.02 on or bsfore March 1lst for
asch calendar year following the commencement of this Laass.

SECTION 4.04 —- Rent shall be adjusted each year to reflect
changes in the Producer Price Index - Finizhed Goods (the “Index")
and the amount due sach year shall be determined as follows:

The Index for the month of December 1992 shall bhe deemad
tc be the base iniex (“Base Index"). Rent shall be adjusted
annuxlly as of each Dacambsr thereaftaer by multiplying the rent
ghown in Section 4.03 by a fraction, ths denominator of which is
the Base Index and the numerator is the Index for tha month of
Dacember i{n each year. The term “"Producers Price Index® shall maan
the Producer Price Index - Finished Goods (Reference Base 1962 =
100}, published by the United States Departmant of Labor, Bureau of
Labor Statistics, or, {f the Producer Price Index ceases to be

‘ published, such comparable index or measure of change in the

10
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purchasing power of the dollar as may then be in common usage of
adjustmeants in rents. Adjustnents 80 made each Decembar shall be
aeffective for the following calendar ysar.

SECTION 4.05 -~ Lemsese shall pay all dus rsnt paymants, and
all other payments required by this Lease, to Lessor at 141§ Dodge
Street, Omaha, Nebraska 68179, Attn: Senior Diractar of Interline
Marketing, ox at such other location or to such other individual as
may be dasignated by Lesssor in writing .

SECTION 4.06 -~ If lLaxses £3ils to pay any installpment of rant
when due, and such failure continues for thirxty (30) days, lLessee
shall pay intsrest &t the rate of 28 over the prime racte of CHASE
MANHATTAR BANK, N.A., its successors and assigns, in effect on the
day the rent was dus, which interast shall accrue from ths date it
was due until tha date of payment. Ho such fallure to pay any
installment will accrue any interest or constituts an Event of
Dafault in the avent it is determined that no rent was, in fact,
payable by reaazon of the provisions of Section 4.03.

SECTION 4.07 -- Acceptance by Lessor, its successors, assigns
or designesz of rent or other payments shall not be deemed toO.
constitute a waiver of any other provision of this Laasa.

SECTION 4.08 -~ Upon raceipt by Lassor of the report required
by Section 4.03, Lessor shall, upon giving at least fifteen (15)
days’ written notice, have the right, at its sole cost and expanse,
to review and audit all of Lessee's records z:elatlng to or forming
the basis for such report.

SECTION 4.09 ~~ Am additional security for the payment Dby
Lessee to Lessor of any sums of money raquired hersunder to be paid
by Lazsee, it is agreed that in the svent Lessee fails, neglects or

11
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refuses to timely pay any sums due and owing to Lassor he:ounde:-:,
LeNsor may use any and all sums which it may collect from any third
party and vhich may, in whole or in part, be payable to Lessee, as
an offset against any and all payments for which Lessee is
delinguent. 1In addition, any sums at any time due and payable to
Iassee by lLassor may alsc be used by lessor and cradited to
Leanor's account to the extant of any delinguent payment owad by
Lasseas to lessor. Lasase doss hersby vaive any and all clains,
demands and causes of action against Lessor which it may have or
claim to have as a rasult of Lezgor's use or implemantation of the
provizions of this Section 4.09 and/er any offsat.

SECTION V
CONDITIONS PRECEDENT

As conditions precedent to either party's obligations
hereunder:

SECTION 5.01 -- Lassor and Lesses shall have raceived Board of
Pirectors’' approval for this transaction.

SECTION 5.02 -~ There shall not be a work stoppage Smminent or
in effect on the lines of Lessor or any of its affiliated companies
as & result of the exmcution and/or implemantation of this Lease.

SECTION 5.03 -~ Lesamee shall havs acqguired the right to
conduct rail freight service over the Lesased Pramises from the
Interstate Commerce Commission, and shall have abtained such
judicial, adminiatrative agency or other regulatery approvals,
authorizations or exempticns as may be necessary to enable it to

undertake its obligations hersunder.
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SECTION 5.04 -- Lessor and Lasses shall not be prevented from
fulfilling their respsctive obligations under this lease as a
rasult of legislative, judicial or adminigtrative action.

SECTION S$.05 ~- lassor and lLassee shall exscute trackage
rights agreements between Xanmas City (Reff Yard) and Pleasant
Hil)l, MO and betwesn Diaz Junction and Newport, AR (Lesses over
Lassor's tracks) solely for the purpose of intarchange with Lessor.

SECTION 5.06 -~ Lessee shall not have discovered any contract,
_ agresment, award, judgment, title defect or conditien which would
prevent lLessoe from operating & rall freight operation on the
Laaged Promises in substantiazlly the same manner as presently
conducted by Lassor. Upon execution hereof, Lessor shall make
available for Leszsee's inspaction and review all contracts, deedn,
agresements and documents pertaining to ar affacting the Laasad
Premises. Lassse shall notify Lassor in writing within forty-five
(45) dayx from date of exscution herenf whethar or not its review
of Leasor's rescords and the Leased Premises has satisfied this
condition pracedent.

SECTION S.07 -- lesses and Lassor are agreeable to any

conditions which might bs imposed by the Interstate Commerce
Commission or other regulatery body as part of the authority

required to consummate this transaction.

SECTION VI
MAINTENANCE

SECTION 6.01 ~- During the tarm hnraot._ Lezsee shall maintain
the Carthage Subdivision main track of the Leased Premises bstwaen
mileposts 643.13 and 259.05 to Class 3 standards, as defined by the
Federal Railroad Administration and capable of oparating spseds of

13
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at least 40 miles an hour, with the speed restrictions in c-t-se-ct as
of the date of the Lease as shown in Exhibit D, All other leased
track shall be maintained to the class necessary to maintain speads
as shoun in Exhibit D at lLessee's own cost and expense and to a
standard that is sufficient to continue zrail freight sarvice
comnensurate with the needs 0f the rail users located thereon.
Lessor shall have no cbligation under the tmrms of this Lsase to
perform any maintsnzncs upon, or furnish any matexials for the
maintanance of the Laasad Premises during the tarz= hersof. Lesses
shall comply with all applicable federal, stats or local laws,
ordinances and regulations and shall protect the Leased Premises
againat all encroachments or unauthorized uses. Lessse shall nat
apply for any Federal or State funding for - rshabilitation or
;ll.lntananeo af the Leased Premises unlass Lessor provides written
consent to such application.

SECTION £.02 -- Lessor shall have the right to inspact the
Leased Premises at all reasonahle times. Lessor shall notify
Lesses in writing of any deficiencies in Lesses‘'s mnaintenance
program and Lessee shall, within ninety (950) days of its receipt of
such notice, commence neceasary repairs and maintenance and shall
proceed to complete same with reasonable diligence. Lessee may
relocata switches and industrial tracks from one location on the
Leased Premises to another location on the Leased Premises upon
raceiving any necessary and proper regulatory authority and after
ten (10) days' written notice to Lessor. Any rehabllitation or
reconstruction, including but not limited to that neceasitated by
an Act of God, will be the sole responsibility of Lessee. Such
aaintenance will include any function which Leasor, but for this

14
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Leass, would be required to perform pursuant to appiicable federal,
state, and municipal laws, ordinances, and regulations.

SECTION 6.03 —- Nothing herein mhsll preclude Lessee, at its
sole cost and expenaa, from maintaining the Lesassd Premises to a
standard higher than the minimom herein provided, but Lazsea shall
not be required hereunder to do so.

SECTION 6.04 ~—— Lesses's maintenance obligations hersunder
shall include, but =hall not be 1limited to, highway grade
croasings, grade crossing signal protection devices, bridges,
culverts and other structures, and sub-roadbed. Lessee agrees that
all grade croszings and grade crossing protection devices will be
given a high priority in Lessee's majintenance program.

SECTION 6.03 ~- Without the prior written consent of Lessor,
Lesses will not replace existing track and other track amaterials
(“OTM") on the Leased Pramises with substitute or replacemant track
or OTK having a lighter weaight, of lesser quality, or having a
lower fair market value. S8Such requirsmant shall also apply te all
other facilities leassd hersunder. Any repair or replacement of
welded rail shall also be welded. lesses may make any replacement
and substitute with any material having the same or higher waight
and quality as the materials being raplaced, without the prior
written cansent of the Lessor, provided that the work beaing
performed by the Leases and the materials being provided by the
Lassee are sufficient to maintain the trackage te the standards sst
forth in Section 6.01.

SECTION 6.06 -~ Subject to Section XII, Lexsee will pay,
satisfy, and discharge all claims or iiens for material and labor
or either of them used, contracted for, ar employesd by Lassas

15
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dering the tearm of this LaAse in any construction, repair,
maintenance, or removal on the Leased Pramizes and any improvements
located ‘- thereon, whether said improvemsnts are the proparty of
Lessor or of lLasses, and Lassas will indemnify and save harmless
lessor from all such claims, liens, or demands whataoever.

SECTION VI
ACCOUNTING AND REPORTING

SECTION 7.01 —-- Lasses agrees to furnish to Lessor such copies
of reports pertaining to Lesszes and the Leased Pramisas prepared in
the normal course of Lessee's business as lLassor may reasenably
request and Lessee may lawfully furnish. Upon regquest, Lessss will
deliver to Lessor copies of all financial statemsnts showing the
financial condition of Lessee which are furnished by Lessee toc the
Interstate Commercs Commission (“ICC*), FRA (pursuant to any
agreamant between FRA and Lessee relating to financial assistance),
the Securities & Exchange Commission (“SEC") or stockholdexs. All
such financial statsments will be furnished to Lasaor at the sanms
time as they are furnished to other parties.

SECTION 7.02 -- Irrespective of any obligations of Lessee to
furnish financial statements to others, Lesses shall furnish Lessor
financial statements prepared in accordance with generally accepted
accounting principles (which neect not ba in adaition to those
furnished to others as aforesaid) fairly presenting the financial
position and results of oparation of Lessee as and at the end of
each fiscal ysar. Such statements shall be furnished to Lessor

within ninety (90) days following the end of each fiscal ysar.
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SECTION VIIX
MODIFICATIONS AND INPROVEMENTS

SECTION 8.01 -~ In connection with its use of the Leased
Premines, Lessee shall have the right to remove, rsplaces, add to or
Telay elements of the lLeamed Promises in the interest of cost or
operating afficliency, provided that a continuous and usahle line of
railroad betwean the termini in effect on the Commsncement Date is
maintained. ZLessse shall have the right to apply the net proceeds
from salvaged materials to maintenancea or improvement of the Leased
Pxemises; p:ovﬁod that any such net proceeds not ruinvested in the
Leased Pramises shall be paid to Lassor. Improvements to the
Leased Premises, whether normal maintenance or otherwise, will be
treated as capital expsnditures Oor oparating expsnses under the
then current rules of the ICC; and, axcept as providad in Bection
8.03, such improvements shall bscoma part of the Leased Premises
and, at the termination of this Leass, shall be the property of
Lessor unless Lessar has determined that Lessss may retain
ownership as provided in Section 8.03.

SECTION 8.02 -- The provisions of Saction 8.01 shall alao
apply and govern any work or maintenance done by Lessee pursuant to
Section VI. On or before February lst of each calendar Yyear,
Lessea shall provide Lessor with a written summary of all salvage
or other materials removed from the Leased Premises, the proceeds
raceived therefor and the panner in which the proceeds ware
reinvested. Fallure to either reinvest such proceesds or pay any
unreinvested proceeds to Lessor within six months following such

reporting date shall, at Lessor's sole discretion, constitute a

Dafault hersunder.
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SECTION 8.03 -- Prior to making any improvement of the Leased
Preminss to which it desires to retain ownership, Lessee shall
notify Leasor of itz intant to make such Jimprovement, and its
desire to retain ownarship thareof. If Lessor deteyrmines that an
improvesent may be removed or severed from the Leased Premises upon
termination of this Lease without diminishing Leasor's investment
in the Leased Premizes and without interfering with the utilization
of the Laaned Premises as part of an interstate rail system, Lassor
will notify Lesses that such improvement shall be lLaessas's sale
proparty and may be ramoved by lesses upon tarmination of this
Lease subject to Section XV of this Lease. Regardless of eventual
ownership, Lessee 3shall notify Iessor pricr to making any
substantial improvement or modification of the Leased Premises
costing in excass of $25,000.

SECTION 8.04 -~ Lasses may £from time to time establish,
relocate ar remove sidetracks or indastrial spur tracks on the
Leased Premigses after Lessee obtains any necessary regulatory
authority. Lessor shall have no obligation to bear any cost of
materials, construction or maintenance of said industrial sapur
trackse. That portion of any such spur track which ix located upon
the Leased Premises shall become part of the Leased Pramises and,
upon terxmination of this Lease, the property of Lessor. Any
indusctry track agreement executed Dby Lessea shall first be
submitted to Lessor for written approval, which shall not
unreasonably be withheld. All industry track agreeaments,
regardless of duration, shall contain provisionz indemnifying
Lessor and holding it harmless from all liability in connaction
with the construction, maintenance or cperation thersof.

18
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SECTION IX
REPRESERTATIONS AND

SECTION 9.01 -- Lassor rspresants and warrants thar:
(a} It has full statutory power and authority to enter into
this Lease and to carry out the obligations of Lessor hersunder.

(b} Itz execution of and performance under this Lease do not
violate any statute, rule, rasgulation, arder, writ, injunction eor
decree of any court, administrative agency or governmental body.

SECTION 9.02 -- Lesses rsprassnts and warTants that:

(a) It iz a corporation duly organized, validly existing, and
in good mtanding under the laws of tha State of Xansas and is
gqualified to de buzminess in the Etates of Arkansas, Missouri and
Kansas.

{b) It has full power and authority to entar inte this Lease,

and, subject to necessary judicial and regulatory authority, to
carry out its abligations harsunder.

(c} Upon expiration of the originazl or any extended term of
this Lease or upon tarmination hercef by Lessor pursuant ¢to
Scuon XV, Lessee will bear any and all costs of protection of its
current or future employess, including former employees of Lessor
that may be employed by Lessee, arising from any labor protective
conditions imposad by the ICC, any other ragulatory agency or
statute az a result of Lessee's lease or operation of the Leasad
Premises and any related agresements or arrangemsnts, or arising as
a result of the termination of this Lease. Nothing contained
herein is intended to be for the benefit of any such employee nor
should any employee be considered a third party beneficiary

harsunder. Nothing in thiz Lease shall bes conatrued as an
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assumption by Lesses of any obligations te Lessor's currant or
formar employees undar collective bargaining or other agreements
that may exist or have existed betwsan Lessor and its employess, or
any of tham.

SECTION X
OBLIGATIONS OF THE PARTIES

SECTION 10.01 -= During the term hersof, lLasses will pay all
bills for water, sewver, gas and electric service to the lLeased
Premizas. If lessor im required to, or does pay, any such bills,
Lesses will prowptly reimburse Lessor upon receipt of a hill or
bills therefor. If the Leased Premises are not billed separately
but as a part of a larger tract or parcal, Lessea shall pay that
portion of such bills as is attributable to usage on or Iin
connection with the Leased Premiaes.

SECTION 10.02 -- During the term of the Leasa, Lesses will
comply with all applicable federal, state and municipal laws,
oxrdinancas, and regulations.

SECTION 10.03 -- During the term of the Lesase, Lasses will
comply with all federal, state, and local laws, rnles, regulations,
and ordinances controlling air, water, noise, hazardous waste,
solid waate, and other pollution or relating to the storage,
transport, release, or disposal of hazardouys materials, substances,
waste, or other pollutants. Except to the cxt'.-.ant that such
activities are the responsibility of tha Lessor under
Section 10.04, Lesamas at {ts own expense will make all
modifications, repairs, or additions to the Leased Praemises,
install and bear the expense of any and all structures, devices, or
equipment, and implement and bear the expense of any remedial
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action which may be zaquired under any such laws, rules,
regulations, ordinances, o: Judgments. During the term of this
leass, Lumsee will not disposa of any wastes of any kind, whether
hazardous or not, on the Lesased Premises.

SECTION 10.04 -~ Lesses assumes the risk of and agrews to
indemnify and hold Lessor harmless, and to defsnd lLessor against
and from any claims, costs, liabilitiss, expsnses (including
without limitation court costs and attorneys' fees), or demands of
vhatsosver nature or source for any contamination or Environmental
Problems, latant or obvicus, discovared or undiscoversd, in the
real and chattal proparty to bea conveyad hersundar; for parsonal
injury to or death of persons whomsocavar (including without
limitation employees, agants of contractors of Lesscr, Lessee, oOr
any third party), or property damage or destruction of whatscevar
nature (including without limitation propsrty of Lassor or Lessees,
or proparty in Lessee's care, custody, or control, and third party
propearty), where such contaminaction, Environmental Problams, injury
or damage arise ount of acts, Omissions Or svents occurring on the
Leased Premises after the Coxmencement Date. Lessor assumes the
risk of and agrees to indemnify and hold Lessee harmless, and to
defend Lessee against and from any claims, costs, liabilitias,
expenses (including without limitation court costs and attorney
fees), oOr demands of whatsoever nature or source for any
contamination or Environmental Problems, latant or obvious,
discovered or undiscovered, in the real and chattal proparty to be
conveyad heresunder, for personal injury to or death of parsans
vhomsoever (including without limitation employees, agents or
contractors of lLessor, Leasee or any thirzxd party) or property
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damage or destruction of whatsosver nature (including without
limitation property of LeSsSOr Oor lLassee, or property in its or
their care, custody or control, and third party property) where
such contamination, Environmantal Problems, injury or damage arise
out of acts, omissions or svent: cccurring on the Leased Premises
p::g!.' to the Commencement Dats, provided, however, Lesses has the
burden of proving such contamination, Environmental Problems,
injury or damage arose out Of such pre-Commencement Date acts,
oaission or events.

“Environmantal Probleas™ means any cause or action under
the fedaral Comprshensive Environmental Response Compensation and
Liability Act of 1980 (as amsnded) and any cause or action arising
from similar federal, state or local legislation or other rules of
law, and private causez of action of whatever naturs which arise
fram environmantal damaga, contamination, toxic wastes or similar
causes.

If Lessor‘’s indemnification of Lessea for such
contaminaction or Envircnmental Problems becomes effective, Lassor
has the right to assume sole control of and/or implemsnt any arder,
dentand, plan or request, or dafend againat any cause of action of
vhatesver naturs using legal and tachnical counsel of its choosing.

SECTION 10.05 ~- Lessees will promptly furnish Lessor written
notice of any and all (i) releasas of hazardous wastes O
subatances of which it becomes aware which occur during the tarm of
this Lease whenever such releases ars required to be reported to
any federal, state, or local authority, and {ii) alleged water Or
air permit condition vioclations. and (i1ii) any notification
received by Lessee allaging any violation of any state, federal or
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local statuta, ordinancas, ruling, order or regulation pertaining to
environmental protection and/or hazardous materiasl, handling
CXARnAportation or storage. ToO the extant practicable, such written
notice will identify the substance releases, the amount realeased,
and ths measuras undertaken to clean up and remove the released
materisl and any contaminated soil or water, will identify the
naturs and extent of the alleged violation and the measures taksn
to eliminate the violation, and will certify that Lessee has
complied with all applicable ragulations, orders, judgments or
dacreaz in connaction therswith, or the date by which such
compliance is expected. Lesses will also provide Lassor with
copies of any and all reports made to any governmental agency which
Telate to such releases or such allegetd viclations during the term
of this Lease.

SECTION 10.06 -- During the term of this Lease, Lessor will
have the right to sntar the Leased Premises for the purpose of
inspecting the Lesased Premises to ensure compliance with the
requirsments of this Lease. If lessor detects any violation,
including any contaminacion of the Leased Premises which it deems
to be the responsibility of Leszsee under this Section X, Lessor
will noti{fy Lessea of the violation. Upon receipt of such notics
Lessse will take immediate steps to eliminate the violation or
remove the contamination to the sstisfaction of any governmsntal
agency with jurisdiction over the subjsct matter of thes viclation.
Should Lessea {nadequately remedy or fail to eliminate the
violation, Lessor or its representative will have the right, but
not the obligation, to entar the Leased Premises and to take
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vhatever corractive action Lassor desms necessary to eliminate the
viclation, at the soles axpense cf Lesses.

SECTION 10.07 -~ Regardless of any acquiescsnce by Lessor,
tlesses will (1) indemnify and hold harmless Lessor and its
officers, agents, aenployeas, lessors, parsnt corporation,
subsidiaries, affiliates, successors, and assigns <£from all
liability, costs, expansas, fines, or penalties resulting from any
violation of any federal, stats, or local law, rule, regulation, or
oxdinance controlling air, water, noise, hazardous waste, =solid
waste, or other pollution or ralating to the storags, transport,
release, or disposal of hazardous materials, substances, wastes, or
other pollutants arising out of lLessees's opsration of the Leased
Pramisnes and from any violations of this Section X, (1i) reimburae
Lessor and its officers, agents, employses, lessors, parant
corporation, subsidiaries, affiliates, successors, and assigns for
all casts and expanses incurred by Lassor or its officers, agents,
employees, lessors, parsnt corporation, subsidiaries, affilliates,
successors, and asgigns in eliminating ¢r remedying such
violations, pollution, or contamination, and (iii) reimburse and
hold harmless Lessor and its officers, agents, employees, lassors,
parent corporation, subsidiaries, affiliates, successors, and
assigns from any and all cests, expsnses, attorneys’' fees, and
penalties, finas, or civil judgments socught or obtained against
Lousor or Iits e¢fficers, agents, employeses, lessors, parent
corporation, subsidiariss, affiliates, successors, and assigns as
a result of Lesseea‘'s lease and aperation of the Leased Premises or
any ralease or disposal of any hazardous material, substance,
wante, or other pollutant onto or into the ground or into the water

4
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or air from or upon the Leased Premises during the term of this
Lease; PROVIDED, HOWEVER, that lLessee shall have no obligation or
liability where such release or disposal i{s5 attribucable to acts or

eaissions of Lessor, its agents, employess or third parties acting
utnder Lessor's authority.

Lesses waives and will not assert as a defanse against
Lessor any statute of limitations applicable to any controversy or
dispute arising under this Section X, and Lesses will not raise or
Plead a statute of limitations defenss against Lessor or its
lessozrs in any action arising out of lLasses's fallure to comply

with this Section X.

SECTION XI
EMINERT DOMAIN

SECTION 11.01 ~-- In the event that at any time duxing the term
of this Lease the whole or any part of the Leased Premizes shall ba
taken by any lawful power by the exercise of the right of eminenat
domain for any public or quasi-public purpose the following
provisionas shall be applicable:

SECTION 11.02 -- If such proceeding shall result in the taking
of the whole or a portion of the Leased Premises which materially
interferes with Lessee's use of the Leased Premises for railroad
purposes, Lessee shall have the right, upon written notice to
Lessor, to terminate this Lease in its entirety. In that event,
and subject to any necessary regulatory approvals or exemptions,
this Lease shall terminate and expires on the date title to the
!..easd‘ Premises vesats in the condemning authority, and the rent and
other sums or charges provided in this Lease shall be adjusted as

of the date of such vesting.
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SECTIOK 11.03 -- If such proceesding shall rssult in the taking
of lass than all of the Leased Premises which doss not materially
interfere with Lessse’'s use of the Laased Prenises I0or railroad
purposes, then the Lease shall continue for tha balance of its term
88 to the part of the lsased Fremismes ramaining, without any
reduction, abatexent or effect upon the rent or any other sum or
chazge to be paid by the Lesses under the provisions of this Leasa.

SECTION 11.04 -~ Except as otharvise axprassly provided in
this Section, Lassor shall be entitled to any and all funds payable
for the total or partial taking of the Laased Premises without any
participation by Lesses; provided, howsver, that nothing contained
herein ahall be construed t0 precliude Lesses f{rpom prosscuting any
claim directly against the condemning authority for loss of its
business or for the value of its leasehold estate.

SECTION 11.0% -- Each party shall provide prompt notice to the
other party of any sminent domain proceeding involving the Leased
Premises. Each party shall be entitled to participate in any auch
proceeding, at its own expense, and to conault with the other
party, its attarneys, and axparte. Lassea and Lassor shall make
all reasonable efforts to coopesrate with each other in the defense
of such proceesdings and to use their best effoxrts to ensure
Lessce's continuad ability to use the Leased Premises for the
conduct of freight railroad ocparations.

SECTION XIIX
INSURANCE AND INDEMNITICATION

SECTION 12.01 ~- Except where the sole proximate cause of any
injury, death, loss or damage is the negligence of Lasapr, Iits
agents or employees, Lessee shall protact, defend, hold harmless,
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and indemnify Lassar from and against any and all liability,
expenss, Cost, claim or suit, inciunding attorney's fass, incurred
by or assessed against lLessor, its agents, sexvants, affiliated
companies and its successors and assigns on agcount of injuries,
desath, or propercty loas or danage arising from Lassee's use,
operation or maintenance of the Leased Premisas, it also being the
intent of the parties that Lessse shall indemnify Lessor for any
negligence on Lassor‘'s part which may contribute t0 any such
injury, death, loss or damage; PROVIDED, HOWEVER, that all
liability, including liability for any injury, death, loss, or
damages arizing in connectiaon with toxic wasta or environmental

conditions shall be governsd by tha provisions of Section 10.04
hersot.

SECTION 12.02 --  MNotwithstanding the provisions of
Secticon 12.01, lessee will be absclutely responsible for and will
indemnify, defend and save harmless Lassor and its officers,
agents, employees, atfiliatas, successors, and assigns from all
liability, claims, penalties, fines, expenses, danages, and costs,
including attorney's fees, arising from Lessee's vioclation of or
from its failure to comply with any provisions of this lLeass,
regardless af wvhather contributed to by any negligence of Lessor or
its officers, agants, employeas, or affiliates, but not if due

solely to the gross nagligence of Lassor, its officers, agents,
enplayees or affiliates.

SECTION 12.03 -- Lessee shall, at its own sole comt and
expense, procure the following kinds of insurance for the term of
this agreement commencing as of the date of Closing and promptly
pay when cue all premiums for that insurance. Upon the failure of
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Leassee to maintain insurance as provided herein, lesser shall have
the right, atter giving Lessee ten days written notics, to obtain
such insurance and Lassees shall promptly reimburse Lessor for that
expense. The following minimum insurance coverage shall be kept in
force during the termz of this Agrsement:
Comprehensive Rajilroad Liability insurance providing
bodily injury, including dsath, parsonal injury and
property dasags coverage with a combined singls limit of
at least $10,000,000 each occcurrance or claim and a
general aggregate limit of at least $10,000,000. This
insurance shall contain Aroasd Form Contractual Liability
covaring the indemnity provisions contained in this Lease
(150 Porm GL 24 14 or equivalent), ssverability of
intearests and name Lassnr as an additional insured with
respect to all liabilities arising out of Lessea's
obligation to Lessor in the Leass. If coverage is

purchased on a "claims made” basis it shall provide for
at lJeast a three (3) ysar extended reporting or discovecy

pariod, which shall ba invoked should insurance covaring

the time pericd of this Leass be canceled unléess replaced

with a policy containing the same Retro Annivarsary Date

as the policy being xeplaced.

SECTION 12.04 -- lLessses warrants that this Lease has been
reviewed with Iits insurance agent(s)/broker(s) and the
agent(s)/broker(s} has been instructad to procure the insurance
coverage required herein and nams [essor as additicnzl insured with
respect to all liabilities ariming out of lLessesa's obligation to
Lessor.

SECTION 12.05 -- Lessee shall furnish to Lessor certificate(s)
of insurance evidencing the requirad coverage and endorsement(s)
and upon request a certified duplicate original aof any of those
policies. The insurance eeapanyu.u') imsuing such palicy(ies)
shall notify Lessor in writing of any material alteration including
any change in the retroactive date in any "claims made” policies or
substantial reduction of aggregate limita, if such limits apply, or
cancellation therecf at least thirty (30) days prior thereto.
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SECTION 12.06 -~ The insurance policy(ies) shall be written by
a4 reputable insurance company or companies acceptable to Lassor or
with a current Best‘'s Insurance Guide Rating of B and Class X or
bettar. Such insurance company shall be authorized to transact
buziness im the States of Arkansas, Mizsouri and Xansas.

SECTION 12.07 ~- Insurance covarage providad in the amounts
set forth hersin shall not bs construed to otharwise relieve Lessae
from liability hareunder in excess of such covarags, nor shall it
preclude Lessee from taking such other action as (s availahle to it
under any other provision aof this Agresement ar otherwise in law.

SECTION 12.08 -- The limits of 1liability zequired under
Section 12.03 shall bes increased svery five (83) ysars during the
term hereof and any extended term based on any increases or
decreases in the Producer Price Index, or any successor index, in

the same manner as rant adjustments ars caleculated pursuant to
Section 4.04.

SECTION XIII
ZAXES

SECTION 13.01 -- It isz understood and agresed that Lasses shall
pay all taxes and assessmants, genaral and spacial or otherwise
which may be levied, assaessed or imposad upan the Leased Pramises
during the Lease Term. Lassea shall pay such taxes and assessmants
directly to the taxing authorities on or bafors the due dats, but
reserves the right to contest any tax or assassment, in good faith,
by apprapriate proceeding, as it may deem necessary or appropriate.

SECTION 13.02 -- Lessee shall be liable for and pay all
special assessments and/or taxes levied against the Leased Pramises
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as may be imposmed by any taxing jurisdiction having authority in
the premises.

SECTION 13.03 -= Real propsrty ad valorem taxes, fees and
spacial assessmants, if any, shall ba prorated bstwesn Lessor and
Lesses as of January 1, 1993. LlLessee shall be responsible for

paying any and all such taxes, fees or assessments accruing after
January 1, 1993,

SECTIOR XIV
EASEMENTS, LEASES AND LICENSES

SBECTION 14.01 ~- Lessor covenants and agrees to pay to the
Lesses a portion of the revenues collected by Lassor from use of
the Leased Premises pursuant to any easemsent, lease (excluding
leases of trackage) or license (excluding licenses of trackags)
atfacting the use of the Laassd Premises (hereinarfter referred to
as "Leasor Agresments”™). The payment to be paid by Lessor in
connaction with this provision will be fifty percent (50%) of all
ampunts billed (as adjusted for the difference batween billings and
callections faor prior peariods) by Lassor pursuant to Lessor
Agressmants payable semi-annually in arrasrs on January 31 and
July 31 of each year. Lassee shall not receive any amounts paid to
Lessor for preparation feesz and for services performed by Lessor
pursuant tao Section 14.03. At its discretion, Lessor may enter
inte new Lessor Agreamsnts applicable to the Leased Premises
without Lassee‘'s consent. Lesase shall notify Lessor of any
attempt to locate new customers on the Leased Premises, including
the location of the possible new custoners. If lLessor desires to
lease the same portion of the Leased Premises, Lessor shall provide
to Lessee thirty (130) days' advance notice of that intent.
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Nothing in this Lease shall prevent Lessor from eselling
any portion or portions of the Lesased Premises which is or are
located hayond 50 feet of the canterline of any branch or main line
track, including arsas of any station ground provided such areas
ars not being used 1in connection with Lessee'’s rall fraight
cperations. All proceeds from such real estate sales shall accrue
solely to Lesssor and Lsssee shall sither sxstuate an asendment to
thiz Lease which delstes any such =sale property from the
description and terms hereof, or shall execute any other decument
reasonably necessary to rsmove the encumbrance of this Lease from
such propercty.

SECTIOR 14.02 - The revenues collected by lLassor described in
section 14.01 shall not be proratsd as of the Commencement Date.
Lessor shall be entitlad to receive and retain all payments doe and
payable prior to the Commencement Date whether payable in advance
or in arrears. If lessee iz not in default under this Agrsemsnt,
Lessee will receive revanues dus and payable prior to tazmination
hexeof.

SECTION 14.03 - From and after the Commencement Date, Lessar
will manage all Lesso:r Agreements. From and after the Commencement
Date, Lesses will manage all agreements, other than Lessor
Agreements, applicable to the Leased Premises (hersinafter referred
as "Lassee Agresments™). Lessee shall document all of auch Leasee
Agreenments uzing standardized forms preparsd and approved by Lesasorxr
in accordance with Lessor's policies concerning hazardous materials
storage and handling and engineering standards. Lesses shall not
executa or deliver any Leasee Agreament, including any renswal,
terminacion or cancellation thereof, which deviates from Lessor's
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standard forms, engineering standards or eopsrating iastructions
without first receiving the writtan concurrence of Lessor.
Lessor’s concurrsnce or noa—concurrance (as the case may be) shall
be deliversd to Lesses within thirty (30) days of Lessee's written
request thersfore.

All preparation faes and all sxpenses billed by Lessor
applicable to the Lessor Agrsexents shall be retained by Lessor.
All :'a:apu:aticn fees and expenses billed by Lassee applicable to
the Lesses Agrasments shall be retained by Lassee.

SECTIOR 14.04 -~ Lasses shall not axecuts any Leases Agreements
affacting the Leasad Premises having a term extsnding beyond the
{nitial term of thiz Lease (or bayond any given sxtended tarm which
may be in effect at the tims of execution) without sscuring

Iassor's exprass written consent.

Cancellation of any Lessee Agrsement for any rsason
during the term of this Laase must be approved, in advance and in
writing, by Lessor. This approval or non-approval (as the case may
be) shall ba forwvarded to Lessee within thirty (30) days of
Lassee's request therefors.

'SEC‘!.‘ION 14.05 - Lessee shall carafully supervise the use of
the Leased Premises by any third parcy to ansure that the value of
the Leaned Premises is not diminished by reason of such usa. 1In
particular, Lessee shall snsurs that (i).all uses of the Lsased
Premises are purauant to appropriaste documentation and that all
unauthorized use is either covared by agreement or promptly removed
from the Leased Pramises; (1i) no use {5 permitted which could
jeopardize the value of the Laasmed Premises and that Lessee
Agreements for storage or handling of hazardous materials arxe
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strictly in conformity with Lassor's policies; and (114) upon the
termination of any Leaszas Agresmant £Or any reason whatsoever, the
Leased Premises ars clearsd and restored as required by the terms
of the Leszee Agresments. In addition, if the unauthorized use is
of a type which would be coversd by a Lessor Agreemant, Lassae
shall promptly bring the mu;:hotizod use toc Leasor's attention.
SECTION 14.06 - Leammor resarves the exclusive right to grant
easexents or other occupations by coal slurry pipelines, or f£iber
aptic or other communication systems or signboarda. Any reguests
for such permits or easements shall bes zesferrsd to Lassor for

appropriate action. Lessor will give at least thirty (30) days
notice to Lassee priocr to initiation of any ecasements or other
occupations pursuant to this Section. Revenues from the granting
by Leszor of those agresemants shall accrue solely to Lessorx.

SECTION 14.07 - As soon as ressonably practicable after the
Commencement Date, Lessor shall assign to lLassea all Lessee
Agreements affecting the Leased Premises and Lessee shall assume
Lagsor's duties and obligations thsreunder.

SECTION XV
TERMINATION

SECTION 15.01 -~ This Lease may Ibo terminated as follows:
(a) By Lessee or Lassor:

1. on or at any time prior to the Commencemant Date if
any substantive condition unacceptable to Lesses or
to Leasor is imposed in ths regulatory approvals
or exeamptions contemplated by Section V 0f this
Lease for lLassee's lease and operation of the

Leased Premises)
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2. upon thes occurrsnce of an Evant of Default as
providad in Section XIX;

3. upon thirty (30) days' notice to lassee, as a
consequsnce o©of an uninterrupted abandonmant or
discontinuance of operations, as the case may be,
for six (6) wmonths by Lassee over any line sagment
of the Leased Premises (other than an
inconsequential abandonmant or discontinuance neot
a'ttcct:l.ng tall service generally ovar the Line)
othar than by reason of an event of force majsure,
4 lawtu]l embargo, or changes in tha demand for
sarvice; or

4. upon thirty (30) days' notice to Lessor, following
Lesses's obtaining all neacassary Crfegulatory
approvals or sxemptions to p-:ul.t Lesses to abandon
or discontinue rail opexrations;

(b) By Lasmsor if Lessse falls to provide a cors service of
8ix (6) days per week to customers located bstwesn and including
Diaz Junction and Guion, Arkansas, PROVIDED, HOWEVER, that Lessoe
shall have thig obligation only if (i) volume on the Diaz Junction-
Guion line (excluding unit coal trains) in any three (3) month
period iz at lsast aighty percent (80%) of the 1991 volume divided
by ¢ and (1i) much cora service of six (6) days paxr wask was
ragquested by any customer locatad adjacant to the Diaz Junction-
Guion line and Lesses failed to provide such servica.

Lessee's failure to maintain six (6) day par week service
on the Diaz Junction-Guion portion of ths Lsased Premises will
subject Lessee to being placed on probationary status by Lessor
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pursuant to written notice from Laasor, for a pericd of twoe (2)
months commencing no earlier than two (2) waeks after the date of
the notice from Lessor. If Lessee fails to both restore six (6)
day psr week service by the tima aof commencement of the
probationary period and maintain such service throughout the
probationary pariod, Lassor, at its option, may tarminate lLessee’s
lease of the Diaz Junction-Guion portion of the Leased Premises
effective on or after threa (3) months® written notics to lLasses
and Lessor tﬁan may again begin operation aver the Diaz Junction-
Guion portion of the Lesased Premismes. Lasses agrees to permit
Lassor's immediate operation aver the Diaz Junction-Guion portion
aof the Leasad Premises at no chargs to Lessor to pernit Lessor's
service to customers during the pn:toci batwasn the date of Lessor's
written natice of termination of the Loase and thas date of Lessor's
actual repossaession of the Ddiazx Junction-Guion portion of the
Leased Premises. Lessor shall not exercise its rights harsundexr if
Lessor agrees with Lessce that Lessee’s: failure to provide six (6)
day per week service was due to a bona fide force majeurs condition
resulting from Acts of God, war, insurrection or any like cause
beyond Lessee's control. The provisions of this Secticn shall not
apply to Lamses'‘s operation ovar Leasacr's Pfeiffer Spur, ‘and Lesswe
ghall not be required to provide six (6) day per wesk service over
the Pfeiffar Spur.

(¢} By Lassor purszuant to Section XIX.

{d) By Lassea in the evant Lessor is no langer able to
interchange traffic with the Lesses at Kansas City, MO or Newport.,
AR, or at an alternate location satisfactory to both Lessee and

Lassor.

s



——

S &

{e) In the avent that within 365 days ater Commencement Date
(1) any of Lessor’'s labor organizations cause a work stoppage as a
result of this Lease and Lassor is unable to negotiste a
satisfactory rassolution with the orgapization or (ii) conditions
unacceptable to Lassor are imposed by the Interstate Coomerce
Commigsion or a court aor other body, Lessor shall have the right,
anytiae within such 365 day period, to tarminate this Lease by
giving thirty (30) days* written notice to Lessee. In such event
Lassse shall deliver possession of the Leased Premises to Lassor on
such 30th day, subject to all nscessary prior ragulatory approvals
or exemptions, and Lssses shall comply with the provisions of
Section XV within such thircy (30) day period. In the event Lesaor
exercises this right of termination, it will pay Lessee a sum equal
to thae total of the Verified Costs 4inocurred by Lessee 1in
commencemant of operations on the Line, subject to a maximum of
$250,000. "Verified Costs” mhall mean costs incurred in purchases
of tangibles such as, but not limited to, capital improvements,
computers and office and real property, title to which shall pass
to Lessor in the event of a terminzstion as provided for hersunder.
Thereatter, Lassor will give Lessee the right of firat rafusal to
lease the Leased Premises, exercisable within one year following
Lessor's notice to Lassee, on the same terms as set forth in this
Lease, provided the conditions which caused termination pursugant to
this Section 1%.01(d) have, in Lassor's sole opinion, bean
remadied.

(£) By Lessor or Lassea, by giving 30 days' written notice to

the cther party, in tha event a court or other body determines that
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all or any of the provisions of Section IV ars unlawful or
atherwisae unenforceable.

SECTION 15.02 -~ In the event of termination as provided in
Section 15.01 zbove, futurs rental shall be abatsd as of the date
Lassee cuases oparation and no eguity in title shall be deemad to
have bean sccumulated by Lesses except as provided in Section 8.03.
Lassee shall be limble for, and pay to Lessor, all remt accruing
prior to the date of such termination.

SECTION 15.03 ~- In the avant this Lease iz tezrminated, Lesuee
shall cooperate with lessor and/or its designee in obtaining
operating rights equivalent tn those enjoysd by lessee. Lessas
shall assign all Laessee agresnmants affecting the Leased Premises to
Lazsor.

SECTION 15.04 -- In the evant of termination of this Laase,
Lessee shall vacate the Leased Pramises in an orderly mznner. Upon
any termination resulting from an Event of Default by Lesses,
‘Lasscr or its designee may immedistuly re-snter and take posseasion
of the Leased Pramises by providing written notice to Lessese that
this Lease has been terminated. Upon any terminacion rasulting
from an Event of Default, Lsssor may immediscealy assign this Lease
to 6 naw lessee and that lesses may immediately begin opsration
ovar the Leased Premises pursuant to the terms of this Lease.
Lessor or its designes at Lessor's discretion may immediately begin
operation over the Leased Premises if Lessee ceames operation on
the Leased Premises.

SECTION 15.05 -- Upon any termination of this Lease, Lessee
agrees to make available for sixty (60) days thersafter, without
charge, any improvements thereon which it may own or hold under
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lsase (pursuant to Section 8.03 or otherwise) to Lassor or its
designee for use in rall freight servics. For an additional period
of sixty (60) days, lassor or its designee may purchase such
improvements at market value less Lassee‘’s cost 0©0f ramoval;
PROVIDED, HOWEVER, that i{f Lesses rscaives and ig willing to accept
a bona fide offer toc purchase any such improvemant.(s), Lesses shall
notify Lassor and Lassor shall have the right to purchase the said
improvement for the same price offared to Laasse within fifteen
(15) days of Laszor'‘s receipt of such notice.

SECTION 15.06 -- Within thirty (30) days of recaipt by lLassee
of Lessor‘s notice of termination, or Lessece's notice to Lassor of
tarmination, as provided for above, lLesses shall file any and all
regquired applicationy or filings with the ICC cor other beody
requesting and sscuring authority to abandon and cease oparaticns
over the Leased Premises. In the svent lLeasee fails, refuses oOr
naglects to take such action or fails to diligently pursus same to
conclusion, Lessee agrees to pay to lassor, as ligquidated damagas,
the sum of $1 million par month for each month during the first
yazr or portion thersat fpllowing such failure, refusal or neglect;
$2 million per month during the second such year; $5 million per
month during the third such year; and $10 mil)lion for every month
thereafter. - In the event of tarmination of this Agreament, Lesses
shall assign all agreemants affecting the Lesased Premises tO
lassor.

If Lassor terminates this Lease as a result of the
imposition by the ICC of any conditions or restrictions which will
result in expenses, losses or damages to Lesscr, Lessee may agres,
in lieu of termination, and upon consent of lLessor, which consent
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shall not be unreasonably withheld, to indemnify, reimburse and
hold Lessor harmless from and against all such expsnses., costs and
damagas for the duration of this Lease.

SECTION XVI
COMPLIANCE WITH LAW

SECTION 16.01 -~ Lesses agraas to comply with all provisions
of lav, and Lessas will not knowingly da, ar pesrmit to be done,

upon or about the Laased Premisan, anything forbidden by law or
ordinances. lLesses further agress to use its hest efforts to
securs all necessary governmantal authority for its oparation on
the Lsased Premises.

SECTION XVII
FORCE MAJEURE

SECTION 17.01 ~— Lassee shall have no abligation to oparate
over any portion of the Leased Prsmises as to which it is preventasd
from operating by Acts of God, public authority, strikes, riots,
labor disputes, or any cause bayond its control; PROVIDED, HOWEVER,
Lessee shall use i(ts best efforts to take wvhatever asction is
fiecessary or appropriate to bs able to resume its apsrations. In
the event of damage Oor dastruction csused by an Act of God, Lassese
shall commence repairs within 10 days of the occurrsnce causing
same and shall pursue such repairs with reasonable diligence.

SECTION 17.02 ~- In the event the cost of such repairs are
such that Lesmee will be unable to recovar or recoup auch costs
within a reasonable period of time, not less than savan (7) years,
following completion of the rapairs, Lesasaes may, upon verification
of the foregoing, seek relief from Lessor and rsquest that Lessor
permit it to abandon the affected segment of the line in question.
iIn the event Leassor detsrmines that Lesgee will not in fact be able
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to Tracoup its repalir COSLE, 1LAss0or shall grant parmission to Lesseae
to sesk abandonment from the ICC. In the evant the ICC approves
such abandonment, this Laase shall be amsnded to delete the segment
in quastion from this Lease, but rental zhall remain the same.

SECTION XVIII
DEFEASANCE

SECTION 18.01 -- Lasaee shall not make any use of the Leased
Premisaes inconsistent with Lassor's right, title and interest
therein and which may cause the right to use and occupy the Leased
Framisea to revert to any party other than Lessor or Railroad. So
long as the Leased Premises are sufficient toc permit Lessee to
operatas betwsen the termini describad in Ssction X, this Lease
shall not be affected by any dstermination, whether by Jjudicial
order, decraee or otherwise, that ownership of any portion of the
Leased Premises is vested in a parson octhar than Lassor or lLessee,
and there =ahall be no abatement of rent on account of such
detarmination. Lessor and Lessee shall make all reasonable efforts
to dafand Lasznor's title to the Leassd Premisas agajinst any adverse
claims.

SECTION XIX
EVENTS OF DEFAULYT

SECTION 15.01 -- The following shall bs Events of Default:

(a) Failure by lLessae to make payments of rant or other
amounts due and payable for any reazon arising in connection with
this Lease or Lessee's operation over the Leased Premises, and such
failure continues for ten (10) days following written demand
therefor.

{(b} Filing of petition for bankruptcy, reorganization or
arrangement of Lessee by Lessss pursuant to the Bankruptcy Reform

40



. O O

h)

Act or any similar proceading, which patition is not disgmissed
within thirty (30) days.

(c) lassee breaches any provision of this Leasa other than
for the payment of rent vwhich is subject to subparagraph (a) above,
and falls to cura such bhresach within thirty (30) days aftaer receipt
of written notice of such bresach from the Lessor or fails to
commence to cure such default within thirty (30) days, or, once
conmencad, fails to use due diligence to complete the cure.

{(d) The filing of any involuntary bankruptey, receivership or
arranganant proceeding, which f£iling is not dismissed within 120
davys.

SECTION XX
BREACHES; REMEDIES

SECTION 20.01 ~- Upon the occurrence of any breach of any term
hersof the injured party shall notify the breaching party in
writing and specify the breach and what corresctive action is
desired to cure the bresach. If, upon the expiration of forty-five
(45) days from the receipt of said notice, the breach has not been
cured (or, if such breach cannot be curad within 43 days, steps
have not been taken to effect such cure and pursued with all due
diligence within said pericd) and is a material breach, the injured
party shall have the right, at its sole option, to curs the bhreach
if possidle and dbe reimhursed by the breaching party for the cost
thereof, including any and all raasonable attorney's fees, and for
any reasonably foresseable conssquential damages. Nothing herein
shall prevent the injured party from resorting to any other remedy
pernitted under this lLease or at law or squity, including seeking
damages and/or specific performance, as shall be necsssary or
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appropriate to make the injured party whole in the premises.
Failure of the injured party to demand or enforce a cure for breach
in one inztance shall not be deemed a walver of its right to do 80
for any subsequent breach by the breaching party.

SECTION 20.02 -- The failure of any party hareto to snforce st
any time any of the provisions of this Laase or to exercise any
right or option which is herxsin provided shall in no way be
construed toc ba a waiver of such provision(s) as to the future, nor
in any way to affect the validity of this Lease or any part heresof
ox the right of either party to thersatter enforce esach and every
such provision and to exercise any such right or option. No waiver
of any breach of this Lease shall bs held to ba a waivar of any
other or subzequent braach.

SECTION XXI
ARBITRATION

SECTION 21.01 ~=- If at any time a question or controversy
shall arise between the parties hersto in cam.ncf.l.on with this

Lease upon which the parties cannot agree, (other than gquestions or
controversies arising under Sections XIX or XX which shall not be
subject to arbitration), and if the parties agree to arbitrarion,
such question or controversy shall be submitted to and settled by
a single competent and disinterested arbitrator if the parties to
the dispute are able to agree upon such single arbitrator within
tuenty (20) days after writtan notice by aons party of its desaire
for arbitration to the other party. If the parties cannot 80
agree, the party demanding such arbitration (the demanding party)
shall notify the other party (the noticed party) in writing of such
demand, stating the question or questions to bs submitted for
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decision and noainating one Arbhitrator. Within twenty (20) days
after receipt Of =alid notice, ths noticed party shall appoint an
srbitratozr, notify the demanding party in writing of such
appaintment, and at its option submit a counter-statsment of
questiocn(s). Bhould the noticed party fail within twenty (20) days
after recaipt of such notice to name its arbitratar, the arbitrator
for the demanding party shall selsct one for the noticed party so
failing. The arbitrators so chossn shall select one additional
arhitrator to complate the hoard. If they fail to agres upon an
additional arbitrator, the same shall, upon application of any
party, be appointed by the Chief Judge (or acting Chief Judge) of
the United States District Court for the District of Missouri upon
application by any party after ten (10) days’ written notice to the
other party.

Upon selaction of the arbitrator(s), said arbitfrator(s)
shall with reasonable diligsnce detsrains the gquestions as
disclosed in the parties’ statements, shall give all parcties
reasonable notice of the time and place (of which the arbitratox(s)
ahall bas the judge) of hearing evidence and argument, may take such
evidence as they deem rezsonable or as either party may submit with
witnesses requirad to be sworn, and may hear arguments of counsel
or others. If any arhitrator declines or fails to act, the party
(or parties in the case of a single arbitrator) by whom he was
chosen or said judge shall appoint another to act in his place.
Aftexr considering all aevidence, testimony and arguments, said
single arbitrator or the majority of said board of arbitrators
shall promptly state such decision or award in writing which shall
be final, binding and conclusive on all parties toc the arbitration
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vhen delivered to them. Until the arbitrator(s) shall issue the
first decision or award upon any gquestion submitted for
arbitration, performance under the Leass shall continue in the
manner and form existing prior to the rise of such gquestion. After
delivery of said tfirst decision or award, each party shall
forthwith comply with said first decision or award immediately
after raceiving it.

SECTION 21.02 -- Each party to the arbitration zhall pay the
conpensation, costs and axpanses of the arbitrator appointed in .u-.-'
bahalf and all fess and axpenses 0f its own witneases, exhibits and
counsel. The caompansation, cost and expenses of ths single
arbitrator or the additional arhbitrator in ths board cf arbitraters
shall be paid in equal shares by all parties to the arbitration.

The non-privileged books and. papers of all parties, as
far as they relats to any matter submitted for arbitration, shall
ba open to the examination of ths other parties md the

arbitrataor(s).

SECTION XXI
DIVISIONS, EQUIPMENT.
COMMERCIAL SUPPORT, AAR AGREEMERTS

SECTIOR 22.01 -~ For the term of this lLease, Lessor will pay
Lesseec revenue divisions per loadad car an tyraffic originating or
tarminating on the Leased Premises and interchanged cars as
provided in Exhibit E attached hareto and incorporated by refersnce
hersin, which divizions shall bs subject to any RCAF increasex oOr
decreases as shown on Exhibit E. Such increases or decreases will
be calculated annually and only one adjustment to the divisions
shown in Exhibit E will he made and applied as of Dscember Jlst, to
be applicable to the following calendarx year.
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SECTION 22.02 -- For the term of this Lease, lLessor agrees to
provide the equipment and commercial support as provided for in
Exhibit F.

SECTION 22.03 ~- For the tarm of this Lease, Lessee agrses to
comply with and he legally bound by the terms and provisions of the
Association: of American Rallroads® practices, rules, agresaments,
and circulars such as OT-355, claim handling, as they apply to
lading and equipment damage occurring while in Lassees'’s posseszion.

SECTION XXIII
MISCELLANEQUS

SECTION 23.01 ~- Entire Agresment. This Laase exprasses the
entire agresmant batwaan thes parties and supersedes all prior oral
or writtan agresments, commitments, or understandings with respect
to the n;tt-r- provided for harein, and no modification of this
Lease shall be binding upon the party affected unless sst forth in
writing. and duly executed bv_ the atfected party.

SECTION 23.02 ~- Notices. All notices, demands, regquests or
other communications which may bs or are resgquired to be given,
served ar sent by any party to the other pursuant te this Laase
shall be in writing and shall be deamed to have been properly given
ar sant:

(a) I intended for Lessor, by mailing by resgiatered -or
certifiod mail, return receipt resgquested, with postage prepaid,
addressad to Lasmor at:

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179
Attention: Senior Director Interline Marketing
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{b) 1If intended for Lesses, by mailing by registarsd

or certifisd mail, retuzn receipt rsguested, with postage prepaid,

addressed to lLesses at:

Missouri & Northern Arkansas Railroad Compan Inc.
S14 NOrth rner v

Carthage, MO 64836
Attantion: General Manager

SECTION 23.03 =-- Each notice, demand, request or communication
which shall be mailed by registered or certified mail to any pazty
in the manner aforesaid shall ba desmed sufficisntly given, served
or sent for all purposes at tha time such notice, demand, reguast
or communication shill be either recaived by the addresses or
refused by the addresses upon prasentation. Any party may change
the name af the racipient of any notica, ar hi_l of har address, at
any time by complying with the foragoing procedure.

SECTION 23.04 -- Binding Effsct. Thio Lease shall be binding
upon and inure to the benefit of Lossor and Lessese, and shall be
binding upon the successors and assigns of Lessee, subject to the
limitacions hersinattar set forth. Lessee may not assign its rights
under thiz Lease or any interest therein, or attampt to have any
other person assume its obligations under this Lease, without the
prior written consent of Lessor, which consent shall not
unreasonably be withheld; PROVIDED, HOWEVER, in the evant Lesses
elects to assign its intersst in the laassd Pramises, and Lessor
consents to this assignment., lLessee will first secure the approval
of the Interstate Commerce Commission, and/or, such other
regulatory approvals as may be then required; and PROVIDED FURTHER,
that Lessor has approved the financial condition and operationai

ability of the new Lessee, which approval will not be unreasonhably
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withheld and which evalustion of the new Lesses will be consistent
with then existing practicex in the .I.ndun_;:'r. |

SECTION 23.05 -- Severability, I 2fulfiliment of any
provizion hereof or any transaction rslatesd hereto shall involve
transcanding the limit of vallidity prescribad by law, then the
obligation to be fulfilled shall be reducsd to the limit af such
validity; and 1f any clause or provision herein contained oparaces
or would prospactively oparate to invalidate this Lease in whole or
in part, then such clause or provision only shall bhe held
ineffactive, as though not herein contained, and the remainder of
this Lease shall remain operative and in full force and effact.

SECTION 23.06 -~ Headings. Article headings used in this
Laase m insertad for convenience af referance only and shall nat
be deemed to be a part of this Leans for any purpose.

"SECTION 23.07 -- Governing Law. This Lsase shall be governsd
and construed in accordance with the lawa of the State of Missouri.
It iz expressly agreed that no party may sue or commence any
litigation against the other party unless such legal proceading is
brought in Federal tourt in Migsourli. Lesses'E gperations under
thiz Lease ahall also comply with the applicable provisions of
Federal lawv and the applicable rules, regulations and policies of
any agency thereof.

SECTION 23.08 -~ Amendment. HNo modification, addition or
amendments to this Lease or any of the Appendices shall be
effective unless and until such modification, addition or amendment
is in writing and xzigned by the parties.

SECTION 23.0% -- Counterparts. This Lease may be executead in
any number of counterparts, each of which shall ba deemed to be an
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original and all of which togsther shall be deemed to be one and
the same instument.

SECTION 23.10 -— Confidentiality. No party may discloss any
of the tarms of this Lesase Agresmant to any non-party without the
prior writtan conssnt of the other party axcapt (1) as reguired by
law; (2) to a corporats parsnt, subsidiary or atfiliate; or (3) to
suditors retainad by a party for the purpose of assessing the
accuracy of charges, if, and only if, ths auditor agress in a
J..gaily binding instrument that it will abide by this
confidantiality clause as if auditor were a party to this Laase
Agrasment. Each party agress to indamnify the other from and
against any damage suffered by a party as a result of any
disclosure in vioclation of this confidentiality provision.

IR WITNESS WHEREOF, the partiex hereto have czused this
Agrasment to de duly executed on their behalf, as of the date firast
herein written.

MISSOURI PACIFIC RAILROAD COMPANY,

w
Tit;. t I - 5 - .z Ll

ExGe v, < Lo /?f-‘, dEnT - 15-4'.-1".'”

MISSOUR1 & RORTHERN ARKANSAS
RAILROAD COMPANY, INC.

e

LIVEEURRALEA .JHA
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